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7 CFR Ch. XVIII (1–1–06 Edition) § 1980.473 

Administrative 

Refer to Appendix G of this subpart (avail-
able in any FmHA or its successor agency 
under Public Law 103–354 Office) for advice 
on how to interact with the lender on liq-
uidations and property management. 

A. Protective advances will not be made in 
lieu of additional loans, in particular, work-
ing capital loans. Protective advances are 
advances made by the lender for the purpose 
of preserving and protecting the collateral 
where the debtor has failed to and will not or 
cannot meet its obligations. Ordinarily, pro-
tective advances are made when liquidation 
is contemplated or in process. A precise rule 
of when a protective advance should be made 
is impossible to state. A common, but by no 
means the only, period when protective ad-
vances might be needed is during liquida-
tion. At this point, the borrower and success 
of the project are no longer of paramount 
importance, but preserving collateral for 
maximum recovery is of vital importance. 
Elements which should always be considered 
include how close the project is to liquida-
tion or default, how much control the bor-
rower will have over the funds, what danger 
is there that collateral may be destroyed and 
whether there will be a good chance of sav-
ing the collateral later if a protective ad-
vance in contemplation of liquidation is 
made immediately. A protective advance 
must be an indebtedness of the borrower. 

B. The State Director must approve, in 
writing, all protective advances on loans 
within his/her loan approval authority which 
exceed a total commulative advance of $500 
to the same borrower. Protective advances 
must be reasonable when associated with the 
value of collateral being preserved. 

C. When considering protective advances, 
sound judgment must be exercised in deter-
mining that the additional funds advanced 
will actually preserve collateral interests 
and recovery is actually enhanced by making 
the advance. 

§ 1980.473 Additional loans or ad-
vances. 

(Refer to paragraph XIII of Form 
FmHA or its successor agency under 
Public Law 103–354 449–35.) 

Administrative 

Only the State Director shall approve 
within his/her loan approval authority addi-
tional nonguaranteed loans or advances prior 
to or subsequent to the issuance of the Loan 
Note Guarantee. The State Director shall de-
termine that there will be no adverse 
changes in the borrower’s financial situation 
and that such loan or advance is not likely 
to adversely affect the collateral or the guar-
anteed loan. 

§ 1980.474 [Reserved] 

§ 1980.475 Bankruptcy. 
(a) It is the lender’s responsibility to 

protect the guaranteed loan debt and 
all the collateral securing it in bank-
ruptcy proceedings. These responsibil-
ities include but are not limited to the 
following: 

(1) The lender will file a proof of 
claim where necessary and all the nec-
essary papers and pleadings concerning 
the case. 

(2) The lender will attend and where 
necessary participate in meetings of 
the creditors and all court proceedings. 

(3) The lender, whose collateral is 
subject to being used by the trustee in 
bankruptcy, will immediately seek 
adequate protection of the collateral. 

(4) Where appropriate, the lender 
should seek involuntary conversion of 
a pending Chapter 11 case to a liqui-
dating proceeding under Chapter 7 or 
under Section 1123(b) (4) or seek dis-
missal of the proceedings. 

(5) When permitted by the Bank-
ruptcy Code, the lender will request 
modification of any plan of reorganiza-
tion whenever it appears that addi-
tional recoveries are likely. 

(6) FmHA or its successor agency 
under Public Law 103–354 will be kept 
adequately and regularly informed in 
writing of all aspects of the pro-
ceedings. 

(b) In a Chapter 11 reorganization, if 
an independent appraisal of collateral 
is necessary in FmHA or its successor 
agency under Public Law 103–354’s 
opinion, FmHA or its successor agency 
under Public Law 103–354 and the lend-
er will share such appraisal fee equally. 

(c) Expenses on Chapter 11 reorga-
nization, liquidating Chapter 11 or 
Chapter 7 (unless the lender is directly 
handling the liquidation) cases are not 
to be deducted from the collateral pro-
ceeds. 

(d) Estimated loss payments. See para-
graph XVI of Form FmHA or its suc-
cessor agency under Public Law 103–354 
449–35. 

Administrative 

Refer to Appendix G of this subpart (avail-
able in any FmHA or its successor agency 
under Public Law 103–354 office) for advice on 
how to interact with the lender on liquida-
tion and property management. 
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A. It is the responsibility of the State Pro-
gram Chief to see that FmHA or its suc-
cessor agency under Public Law 103–354 is 
being fully informed by the lender in all 
bankruptcy cases. 

B. All bankruptcy cases should be reported 
immediately to the National Office by uti-
lizing and completing a problem/delinquent 
status report. The Regional Attorney must 
be informed promptly of the proceedings. 

C. Chapter 11 pertains to a reorganization 
of a business contemplating an ongoing busi-
ness rather than a termination and dissolu-
tion of the business where legal protection is 
afforded to the business as defined under 
Chapter 11 of the Bankruptcy Code. Con-
sequently, expenses incurred by the lender in 
a Chapter 11 reorganization can never be liq-
uidation expenses unless the proceeding be-
comes a Liquidating 11. If the proceeding 
should become a Liquidating 11, reasonable 
and customary liquidation expenses may be 
deducted from proceeds of collateral pro-
vided the lender is doing the actual liquida-
tion of the collateral as provided by the 
Lender’s Agreement. Chapter 7 pertains to a 
liquidation of the borrower’s assets. If and 
when liquidation of the borrower’s assets 
under Chapter 7 is conducted by the bank-
ruptcy trustee, the lender cannot claim ex-
penses. 

D. The State Director may approve the re-
purchase of the unpaid guaranteed portion of 
the loan from the holder(s) to reduce interest 
accruals during Chapter 7 proceedings or 
after a Chapter 11 proceeding becomes a liq-
uidation proceeding. On loans in bankruptcy, 
any loss payment must be halted in accord-
ance with the Lender’s Agreement and carry 
the approval of the State Director. 

E. The State Director must approve in ad-
vance and in writing the lender’s estimated 
liquidation expenses on loans in liquidation 
bankruptcy. These expenses must be reason-
able and customary and not in-house ex-
penses of the lender. 

F. The lender is responsible for advising 
FmHA or its successor agency under Public 
Law 103–354 of the completion of the Chapter 
11 reorganization plan; however, the FmHA 
or its successor agency under Public Law 
103–354 servicing office will monitor the lend-
er’s files to ensure timely notification of 
servicing actions. 

G. If an estimated loss claim is paid during 
the operation of the reorganization plan, and 
the borrower repays in full the remaining 
balance of the loan as set forth in the plan 
without an additional loss sustained by the 
lender, a Final Report of Loss is not nec-
essary. The Finance Office will close out the 
estimated loss account as a Final Loss at the 
time notification of payment in full is re-
ceived. 

H. If the bankruptcy court attempts to di-
rect that loss payments will be applied to 
the account other than the unsecured prin-

cipal first and then to unsecured accrued in-
terest, the lender is responsible for notifying 
the FmHA or its successor agency under 
Public Law 103–354 servicing office imme-
diately. The FmHA or its successor agency 
under Public Law 103–354 servicing office will 
then obtain advice from OGC on what ac-
tions FmHA or its successor agency under 
Public Law 103–354 should take. 

I. Protective Advances—Authorized protec-
tive advances may be included with the esti-
mated loss payment associated with the 
Chapter 11 reorganization provided they were 
incurred in connection with liquidation of 
the account prior to the borrower filing 
bankruptcy. 

J. Adequate Protection—The bankruptcy 
court can order protection of the collateral 
while the borrower is in a reorganization 
bankruptcy. The lender whose collateral is 
subject to being used by the trustee in bank-
ruptcy should immediately seek adequate 
protection of the collateral, including peti-
tioning for a super priority. 

[54 FR 1598, Jan. 13, 1989] 

§ 1980.476 Transfer and assumptions. 
(a) All transfers and assumptions will 

be approved in writing by FmHA or its 
successor agency under Public Law 103– 
354. Such transfers and assumptions 
will be to an eligible applicant. 

(b) Transfers and assumptions will be 
considered without regard to § 1980.451 
(d) of this subpart. 

(c) The borrower will submit to 
FmHA or its successor agency under 
Public Law 103–354 Form FmHA or its 
successor agency under Public Law 103– 
354 449–4 for the required character 
evaluation prior to the execution of the 
Assumption Agreement. 

(d) Available transfer and assumption 
options to eligible borrowers include 
the following: 

(1) The total indebtedness may be 
transferred to another borrower on the 
same terms. 

(2) The total indebtedness may be 
transferred to another borrower on dif-
ferent terms not to exceed those terms 
for which an initial loan can be made. 

(3) Less than the total indebtedness 
may be transferred to another bor-
rower on the same terms. 

(4) Less than the total indebtedness 
may be transferred to another bor-
rower on different terms. 

(e) In any transfer and assumption 
case, the transferor, including any 
guarantor(s), may be released from li-
ability by the lender with FmHA or its 
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